INTRODUCTION
Common wisdom and legal literature reveal how we think judges think. If you asked lawyers how judges decide cases, they would most likely respond with something about precedents, rules, reasoning, and arguments-notwithstanding what supporters of legal realism, critical legal studies, race theories, and feminism might say. But if you asked social scientists the same question, they would more likely inquire about the judge's socioeconomic background, education, or sex, assembling the data and sifting it for clues that predict behavior.
Literature is full of arguments about how we think judges interpret statutes. Approaches range from strict construction to nonliteralism, sauntering through pragmatism. All of these approaches resonate in tax. The methods are founded in theory grounded by analysis of discrete collections of cases. The importance of theory to statutory interpretation cannot be denied, but theory alone cannot explain how judges have actually interpreted the Internal Revenue Code (the Code).
There has been little empirical research in tax law about judges,' and none that explains how they interpret the Code. 2 In this article, I review a large number of
Strict Construction
One approach to interpreting the Internal Revenue Code is to take the words of the Code literally. While his article, Text as Limit: A Plea for a Decent Respect for the Tax Code, 6 does not argue for a strictly literal approach to interpretation, Professor John Coverdale does suggest that the Code should not be read in an "antitextual" manner. He would not have "provisions of the Code [read] in other ways that fall outside the range of meanings that their text, taken in context, has in ordinary speech or in other provisions of the Code." ' In other words, he perceives antitextual interpretations as those "that provoke us to think, ' If that is what Congress meant, it should have said so rather than saying something very different."' 8 While the article does not take up whether "the statutory language so clearly compels a particular result that it is appropriate to ignore other sources of meaning," 9 it does give such great weight to the text that there is little room for nonliteral interpretations.' 0 According to Coverdale, reliance upon the text of a statute requires respect for the integrity of our constitutional values, which give Congress, not the courts, the primary policy-making role." Coverdale also suggests that tax is different than other substantive areas of law, and the highly formalistic rules Congress has laid down in tax, as opposed to vaguer standards used elsewhere, dictate greater deference to the Code's language.' As he writes,
[t]he prohibition against antitextual interpretations of the Code...[for which I argue] could be defended on grounds that legislative intent and purpose are either meaningless concepts or illegitimate considerations not to be considered about interpreting tax statutes for different theories of construction. I believe that the difficulty of understanding empirical research often impedes the use of such research by tax lawyers, so I have also attempted to lead readers to other scholars' legal research about the impact of judges' social backgrounds on the outcomes of their decisions in order to minimize technical discussion in this article.
For example, this article uses logistic regression in order to explore the relationship between methods of statutory construction and social background factors because that is the most appropriate method for analyzing the relationship between dichotomous dependent variables (e.g., method of construction) and several categorical or ordinal variables (e.g., gender, politics, education). Readers interested in learning more about logistic regression, as well as less law-oriented research, are referred to discussion in this article, infra Part M.C. See also Brudney et al., supra note 3, at 1681-92; Sisk et al., supra note 3, at 1385-95; Lederman, supra note 2. 
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by a court in interpreting statutes. It does not, however, require either of these positions. The argument for avoiding antitextual results rests comfortably on the much narrower proposition that, in the search for congressional intent and statutory purpose, the enacted language of the statute should be the primary guide. 3 On the opposite end of the spectrum from literal interpretations are nonliteral ones, casually used by tax lawyers-when they rely on a section's legislative history or on a regulation, for example-without thought, perhaps, other than how to best serve the client. After all, if the meaning of a statute were clear, why interpret it? (And, if the statute did not require interpretation, why hire a lawyer?) Many commentators argue for nonliteral interpretations of the Code, for various reasons, using one of the four approaches noted below.
Regulations
One method for interpreting a statute is to defer to regulations promulgated by the 6 Although decided in the environmental law area, Chevron's application to other highly regulated areas, like tax, seems obvious. 7 Implicit in Chevron is a theoretical deference to Congress and then to the agency.' 8
Structure
Deference also may be given to the purpose of a statute as part of the structure of the larger Code in which it is situated. In Interpreting Tax Legislation: The Role of Purpose, 9 Professor Deborah Geier suggests that there is a "theoretical construct that overarches the sum total of the entire Internal Revenue Code and is intended to be captured by it... and that statutory structure could come within the umbrella of statutory purpose."" For Geier, tax statutes should be interpreted consistently with that structure. 2 29 Professor Michael Livingston argues for the use of legislative history. To Livingston, "[tihe argument in favor of using legislative history, simply put, is that context is important to the ascertainment of meaning, and legislative history is an important part of context."' He details the important role congressional committee staffs play in writing tax legislation, running from the initial conceptual presentation of proposals to committee members through drafting committee reports. 3 " Livingston also notes that while many cases use legislative history in conjunction with some other approach to statutory construction, others use it as an independent ground for their decisions. The best way to view tax legislative history may be in institutional terms, as part of the evolving relationship between Congress, the courts, and administrative agencies in the making of tax law and policy. This approach treats legislative history not as an alternative to "literal" interpretation, but as one of several sources of contextual authority for courts deciding tax cases. It seeks to evaluate legislative history not (or not only) by assessing whether it reflects congressional intent, but by analyzing the function performed by the legislative history and the persuasiveness of legislative history in performing that function. 3 20. Id. at 497, 502; see also Moran & Schneider, supra note 1. at 928-942 (speaking about the "deep structure" of the Code).
21. 
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Thus, Livingston is less worried about the influence of committee staff members in writing tax laws than he is about Congress exceeding its institutional competence where committee staffs draft extensive legislative histories. 34 The process notwithstanding, Livingston does not question the propriety of using legislative history.
Practical Reasoning
In Practical Reason, "Purposivism," and the Interpretation of Tax Statutes, Professor Livingston argues for "practical reasoning" when interpreting the Code. 35 He believes that difficulties abound with nonliteral interpretations that depend on statutory purpose, including the inability to construct a solitary purpose out of the minds of multiple legislators and the possibility that a statute might contain multiple, and conflicting, purposes. 36 To him, "purposivism" is a "questionable basis" for deciding the types of cases that reflect Geier's sense of the Code's structure. 37 Instead, Livingston's approach would consider statutory text, legislative history, and evolutive considerations-including judicial and administrative precedents and applicable current values--together with the consequences of alternate interpretations and the court's own policy sense. While these sources typically would be considered in descending order of priority, the precise mix of sources would depend on the nature of the provision in question and the facts of the case at hand. A practical reason approach provides both the right method of deciding tax cases and an accurate description of what courts actually do in such cases.3
B. Judges' Social Backgrounds
The legal profession's belief in the importance of doctrinal legal reasoning in judges' decision-making processes conflicts with social science's view that ajudge's social background can influence her behavior. Establishing links between social background factors and judicial outcomes can diminish the relevance of more traditional doctrinal legal theories. After all, if a judge's elite law school education leads her to decide in favor of the Internal Revenue Service (the Service), what difference do the facts of a case make? 39 Tworecent law review articles survey the literature discussed above and illustrate the current state of research on the influence of judges' social backgrounds in areas outside of tax. 40 Both also review methodology, with an eye toward an audience of lawyers.
The more recent of the articles-Professors James J. An obvious criticism of attempting to link judges' social backgrounds and their decisions is that it undervalues "legal doctrine, in particular [by] failing to appreciate how judges develop that doctrine primarily through reasoned elaboration of language and precedent in written decisions, not through subconscious infiltration of fife experiences."' 3 The authors' response is to demonstrate how, empirically, the connections can be made between background and outcome. Stating the authors' conclusions does not give full breath to their article, but it nevertheless helps to understand the associations they drew between the social backgrounds of the judges who decided appellate NLRB cases and how the judges acted.
[O]ur analysis has identified numerous personal, political and professional background factors that are significantly associated with ajudge's propensity to support or reject the union's legal position. Republican women, Democratic men, and Democratic women are about ten percent more likely than Republican men to vote for the union....Among all appeals from Board decisions favoring the employer, judges with... [management-side labor] experience are more than twice as likely as other judges to adopt the union's position and reverse the Board. In the category of divisive issues, some of the marginal effects are even larger, with Republican women four times more likely than otherjudges to adopt the union's position and judges with elected office experience almost twice as likely to do so. These findings strongly suggest that social background factors play a meaningful role in influencing judicial approaches to labor law issues."
The second article, Professors Gregory C. Sisk The authors' concern that research frequently fails to deal with "incomparability"-the extent to which empirical research into judicial decisions might be criticized due to "differences in parties, time period, issues, and facts"-is answered by review of a single issue: the constitutionality of the Act' s guidelines. 4 The article observes, Our findings provide greater support to the behavioral model of judicial decisionmaking than we anticipated. While most of the social background variables we explored proved insignificant, some striking findings emerged that were consistent with a sociological or social construction model of decisionmaking, particularly with respect to the prior employment variable. For example, prior experience as a criminal defense lawyer was significant under several formulations of our dependent variables as an explanatory variable for opposition to the [guidelines] . On the other hand, prior experience as a state or local judge was related to upholding the [g]uidelines as constitutionally valid. 4 '
Both of these articles use logistic regression when determining whether background factors could be associated with judges' decisions. A Tax Court judge sometimes adopted the decision of a special trial judge or a district court judge adopted the decision of a magistrate. I excluded the six decisions rendered by a special trial judge or magistrate that had not been adopted by another, more senior judge. On the other hand, I treated the adopting judge as having rendered the decision whenever adoption occurred." After excluding the decisions that were not adopted, a total of 482 cases remained in the database-346 Tax Court decisions and 136 district court decisions. ' In addition to the exclusions noted above, I sometimes pared the fifty-one summary decisions from these 482 cases in order to examine only substantive cases. This facilitated analysis of the approach used in each case. There were 431 substantive cases.
Some authors draw distinctions between all decisions rendered by a court and the smaller portion of these decisions that are published. To some extent, the bias implicit in examining only cases that are selected for publication is avoided by this article's review of official Tax Court decisions, all of which are published. In contrast, the district court decisions in this database, all of which have been published, are part of the larger pool of all district court decisions-including unpublished ones. Finite resources dictated this more limited review. Nonetheless, I was interested in describing decision making in more important federal tax cases, and for that purpose this database was the most appropriate." 2. Variables I culled data about judges and their social backgrounds that reflected contemporary social issues, such as whether judges view legal questions differently 52. For each court, I randomly picked one of the first seven cases published by it in a particular year and then read every seventh case thereafter. For example, I might have picked the third case in the Tax Court Reports for 1986 and read every seventh case thereafter, or the fifth tax decision by the Central District of California for 1993 and every seventh case thereafter. Reading every seventh case enabled me to sample just less than fifteen percent of the database (17=14.28%).
Establishing the base for district court decisions was somewhat more difficult, but a LEXIS search ultimately proved most successful. That search, done during the latter half of 1999, used the following terms: "court (central district or central dist! or c.d. prei5 california or cal.) and date is 1997." The court was varied to include the two other district courts and the other nineteen years. I did not include a case resulting from the search--even if it was the next, seventh case-if it was the decision of a bankruptcy judge, but I did include decisions about taxes that involved bankruptcy. Whenever I skipped the seventh case, I sampled the next available case.
53. But cf. Brudney et aL., supra note 3, at 1696 n.8 (excluding cases that were summary affirmances). 54. The 346 Tax Court cases were decided by forty-two judges; the fewest number of opinions written by any Tax Court judge was one, and the greatest number was twenty-six. The 136 district court cases were decided by seventy-six judges; the fewest number of opinions written by any district court judge was one and the greatest number was six. 
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if they are women, African-American, or the beneficiaries of elite educations. I also collected data about the cases, especially about the methods of statutory construction used by judges that could be influenced by social background. 
56.
For example, I thought that the eliteness of a law school education might make a judge less likely to use practical reasoning, so I collected data about law schools and about methods of interpretation judges used to explain their decisions.
57. 1 used biographies of Tax Court judges set forth in the Congressional Directory and biographies of district court judges made available by the Federal Judicial Center. Since February 2000, these biographies have been published at the Center's website at httpJlair.fjc.gov/history.
Gender of a judge is set forth in the Federal Judicial Center's information, but not in the Congressional
Directory. Nevertheless, determining the gender of the Tax Court judges was not problematic.
Coding of the data is important for logistic regressions. Therefore, the coding of variables is given in the following notes where appropriate. For example, the coding for gender was male=o and female=l. 59. Racial and ethic information is not available for Tax Court judges, either in the Congressional Directory or from the Court. Of the judges in the 136 district court cases, 120 were white, ten were AfricanAmerican, four were Asian, and two were Latino. I categorized each ethnicity separately. But cf. Brudney et al., supra note 3, at 1702-03 (discussing their groupings, which combined Latino and Asian judges and treated AfricanAmerican judges separately, and cautioning readers about reaching conclusions, given their small numbers of nonwhite judges).
The coding for race was white=0, nonwhite=l.
[ used values created by ALEXANDER W. AS'iN, WHO GOES WHERE TO COLLEGE? 58-83 (1965).
Astin estimated the relative selectivity of an undergraduate institution by dividing the "highly able students who" wanted "to enroll at the college ... by the number of freshmen admitted." Id at 55. A judge for whom no undergraduate institution was reported, either because she had not attended college or did not include it in her biography, was assigned a score of zero. Compare Bnidney et al., supra note 3. at 1703 (using Astin's measurements), with Sisk et al., supra note 3, at 1417-29 (omitting undergraduate degree as a variable). Another method for determining the eliteness of an undergraduate institution distinguishes between public and private institutions and between Ivy League and other schools. SHELDON GOLDMAN, PICKING FEDERAL JUDGES Ch. 9 (1997).
while it might appear that Astin's method is dated, it can also be argued that (1) these criteria accurately reflect those perceptions present when many of the judges went to college, and (2) perceptions about the eiteness of schools change slowly. Brudney et al., supra note 3, at 1703 n.104 (suggesting that the reputations of undergraduate institutions, like law schools, change slowly and that an older list may be more appropriate because many of the judges went to college when Astin's study was published). The latter point is even more striking in my database than in Brudney and company's because mine includes decisions as early as 1979, while theirs included decisions no earlier than 1986.
61. 62. 1 treated whatever field the judge served the greatest number of years in as the judge's primary professional experience, regardless of when this time was served. While it might be argued that the three years in a state's attorney office served immediately before assuming the bench is more important than the ten years before that which a judge spent in private practice, I was unwilling and unable to draw that distinction. Most judges' careers were fairly clear, for example, where one spent most of his or her career at one or a few firms, so that he or she could be characterized as having primary professional experience in private practice. Thus, characterizing the primary professional experience was rarely a problem. Furthermore, I grouped careers such as work with a corporation, as a public defender, and with a nonprofit institution as private practice. Again, most judges' careers were fairly obvious, and they tended not to have worked for a corporation or in a public defenders office, so this variable was not problematic.
Other authors have drawn finer distinctions, especially in judges' other government work. See, e.g., Bnudney et al., supra note 3, at 1704; Maule, supra note 1. at 407-13; Sisk et al., supra note 3, at 1420. 1 did not, in part because Tax Court judges had substantially different experiences than district court judges (e.g., work for the Internal Revenue Service), and simply categorizing for prior government work best accounted for these differences. Of the total number of judges, 279 judges came from private practice, 181 from government service, and twenty-two from both areas equally, or teaching, or being a judge. I coded background in a dichotomous manner, with government, equal service in private practice and government, teaching or being ajudge=0 and private practice=l.
63. Presidents who had appointed district judges were listed in the Federal Judicial Center's biographies. See supra note 57. Presidents who had appointed Tax Court judges were not uniformly listed in the Congressional Directory, supra note 57, but I could inevitably interpolate an answer (e.g., a judge appointed in 1985 must have been appointed by President Reagan).
The political views of the judge herself would be an even better measure for determining the effect of politics on decisions, but this information was not readily, and certainly not uniformly, available. Instead, the president's politics have been used as the measure of the judge's politics. Professor Goldman suggests that presidents from Eisenhower to Reagan appointed federal appeliate judges from their own parties over ninety percent of the time. GOLDMAN, supra note 60, at 355-57. Only Carter, a Democrat, appointed fewer appellate judges who were Democrats, and even his percentage of Democratic judges was over eighty-two percent. Id. at 355; see also ROBERT A. CARP & RONALD STIDHAM, JuDiciAL PRocEss IN AMERICA 237-41 (4th ed. 1998) (supporting the assertion that presidents have followed their political ideologies when appointing federal judges). The coding for political party of the appointing president was Republican president=0, Democratic president=l.
64. 1 also gathered data about a judge's age when she rendered the decision in the database. Age has been used in other studies. See Brudney et al., supra note 3, at 1702 n.98. But seniority seemed to me to be a more intuitively meaningful, influential factor than age. See Sisk et al., supra note 3, at 1459-60, 1486-87 (using seniority).
65. The cases were later catalogued by section, not by area, because the former was easier to assemble. For discussion of the cataloging by section, see infra Part m.A.3.
A question raised by this and other variables is the accuracy of the cataloging: Has the case been accurately described as an accounting case or as a strict construction case? See Sisk et al., supra note 3, at 1410-12, 1434 (noting the difficulty of assessing opinions and safeguards employed to minimize mischaracterization). I In cases where only one issue was before the court, a decision stated by the court to be in favor of the government or against the taxpayer was treated as a decision in favor of the government; conversely, a decision stated by the court to be in favor of the taxpayer or against the government was treated as a decision in favor of the taxpayer. Even if the "winner," as just defined, did not obtain from the court everything the taxpayer had sought, e.g., the government "won" only sixty percent of the taxes it claimed the taxpayer owed, that party was still treated as the winner. 
B. Statistical Analysis
I sampled cases from the Tax Court and three district courts in order to be able to contrast differences, if any, between two of the major forums of federal tax litigation and district courts in three different cities. 6 It is axiomatic that one should litigate in the court that presents the most favorable precedent.' Our federal tax system also permits one to choose whether to pay the tax and seek a refund in the district court, or not to pay and litigate in the Tax Court. 7 Therefore, choosing these two different types of courts enabled me to test for variables, other than precedent, that could enter into a decision-such as the judge's presumed politics, educational background, and gender-to see if they made a difference in outcome. 79 Finally, I selected the district courts encompassing Los Angeles, Chicago, and New York City because I thought that, as courts in major metropolitan areas, they would offer a breadth of cases that would be at least as sophisticated as those drawn from other district courts. I also chose to review cases over a twenty-year period in order to minimize the risk of transitory aberrations and to offer a greater breadth of diversity-about gender, race/ethnicity, and approaches to interpreting statutes-than a shorter time span would allow.
Independent, or explanatory, variables included the judge's sex, years on the bench when the sampled case was decided, the appointing president's political party, eliteness of college and law school, primary professional experience before ascending to the bench, and, on the district courts, race/ethnicity. The dependent, or outcome, variable was the method of interpreting the Code section at issue with which the judge justified her decision in nonsummary cases.
Statistical significance for relationships created through comparisons between judges on the Tax Court and on the district courts (e.g., Table 1 ) was I resolved multiple-issue cases cautiously, much the same as I had single-issue cases where the winner might have obtained less than the full recovery the taxpayer had sought For example, a party that had won on the more important issue but lost on a lesser issue (or issues) was still coded as the winner.
76. In addition to the reasons noted in the text, I did not choose the third forum, the Court of Federal Claims, because it is the only tax forum for which appeal is to a particular circuit, the Federal Circuit. In contrast, a Tax Court or district court decision could be appealed to the appropriate court of appeals, so that a taxpayer in Chicago would appeal to the Seventh Circuit or a taxpayer in New York City to the Second Circuit. See IRC § 7482(a)(1) (1994); 28 U.S.C. § § 1291, 1295(a)(3) (1994). Therefore, the greater scope of appellate review was less likely to lead to more homogenous trial court decisions. The greater breadth of courts comprising the district courts also made them a more compelling case for study than the Court of Federal Claims. 
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established through statistically appropriate tests.8' I used logistic regression to establish relationships between independent and dependent variables. Logistic regression permits the effect of each independent variable to be isolated while controlling for other influences. This method also facilitates the measurement of the magnitude of the influence. 8 ' Logistic regression, therefore, is well suited for the multivariate analysis of dichotomous, dependent variables undertaken in this article.
IMI. RESULTS
A. Who Were the Judges and How Did They Justify Their Decisions?
Analysis of the sampled cases revealed a number of facts about the judges, the approaches they used in the cases before them, and about the influence of social background. Table 182 parses the judges who decided the cases by various characteristics, both as a group and by the Tax Court alone and the district courts alone.
Judges' Characteristics
The judges who decided the 482 sampled cases were mostly male 3 and, at least on the district court, mostly white. A majority of these judges had engaged primarily in private practice and had been on the bench for more than twelve years before deciding the sampled case. Slightly less than half had been appointed by Democratic presidents, and slightly less than half also had gone to elite law schools.
The main differences between the two courts are noted below. * The judges in the 136 district court cases were drawn from more elite law schools and less elite colleges than the judges in the 346 Tax Court cases. * The Tax Court judges were more senior than the district court judges. * District court judges were more likely to be drawn from private practice, academia, and the judiciary, while more Tax Court judges had previous experience working for the government.'
The X 2 test was used for cross-tabulations of discrete variables (e.g., gender, method of construction).
Differences between the means were used to establish significance for continuous data (e.g., years on the bench when deciding the case), and the Wald test was used for logistic regression. Statistical significance is "designed to allow us to make statements about the probability that hypothetical relationships actually occur;" it permits the inference that two variables are related-in the population and in the sample--and not merely the result of random association. GEORGE W. BOHRNSTEDT & DAVID KNOKE, STATISTICS FOR SOCIAL DATA ANALYSIS 22-23, 158 (3d ed. 1994); Schneider, supra note 2, at 492 n.20. See generally Brudney et al., supra note 3, at 1709 n.121 (discussing 0.05 level of testing for significance and 0.10 level for approaching significance). 81. Brudney et al., supra note 3, at 1680. 82. In this and all following tables, the number of cases that comprises the percentage is set forth in parentheses. Thus, 217 of the judges in the 482 cases, or forty-five percent, attended elite law schools.
83. See Table IA infra Appendix (setting forth additional data about the differences revealed by the sex of the judges). This table reveals that women were frequently junior to their male colleagues, attended less elite colleges and law schools, had lesser tenure when deciding cases, and came from private practice less often than men. They came from teaching, being a judge, or from private practice and government at least as often as men did and were more likely to have been appointed by Republican than Democratic presidents.
84. Other data may be of interest, even though not included in the analysis. The average (mean) ages of the judges were as follows: all judges, 59.78 years old; judges appointed by Republican and Democratic presidents, 
TABLE 1. JUDGES' CHARACTERISTICS
56.66 and 63.62 years old, respectively;, male and female judges, 60.59 and 54.65 years old, respectively, Tax Court and district court judges, 60.02 and 59.17 years old, respectively;, and white and nonwhite district court judges, 59.58 and 56.13 years old, respectively.
When each case was decided, the length of tenure of the judge deciding the case ranged from one year-the tenure ofjudges in forty cases--up to forty-six years, the tenure of a judge in only one case. When a case was decided, the youngest age of the presiding judge was forty-one and the oldest age was eighty-eight More of the judges were younger, e.g., no more than fifty years old (twenty-one percent), than older, e.g., eighty years or older (three percent). For a summary of data in another study about Tax Court judges and their professional backgrounds, see Maule, supra note 1, at 408-13. to determine what approach judges used, I found that 431 cases had at least one approach to statutory construction, 206 had a second approach to it, and 43 cases had a. third approach. Table 2 " sets forth the primary approach used in these cases (e.g., how many cases were explained by the court's primary reliance on structure, on strict construction, etc.).
What do these statistics tell us about the judges' approaches to interpreting the Internal Revenue Code in the sampled cases? First, Table 2 reveals that judges rely on diverse approaches. While commentators, in arguing for a particular approach for theoretical reasons, implicitly argue for that approach's exclusive use as well," 7 even the diverse approaches encompassed by practical reasoning do not seem to permit judges to rely exclusively on just one of the approaches. Each commentator gains some support from the data-and because two thirds of all cases rely primarily on practical reasoning, Livingston gains the most support-but no one method is used exclusively.
Table 2 also shows that the judges strongly favor nonliteral approaches, especially practical reasoning. Judges in the district court cases relied on practical reasoning even more than judges in the Tax Court cases. Perhaps the greater breadth of the subject matter jurisdiction that district court judges face leads them to justify decisions more pragmatically than judges on the Tax Court, with its narrower jurisdiction. Alternatively, perhaps Tax Court judges feel more comfortable with sophisticated approaches. The approaches other than practical reasoning are not unique to tax and should not differentiate the two courts. Still, the expertise Tax Court judges possess regarding tax might lead to their greater reliance on approaches other than practical reasoning." Table 2 were tested to see whether the different groups noted in Table   , .g., men versus women, Republican versus Democratic appointees, approached interpreting the Internal Revenue Code differently. While some differences were to be expected-for example, judges with law degrees from elite schools used practical reasoning fifty-six percent of the time, while those from non-efite schools used this method forty-four percent of the time-the differences were never statistically significant. Therefore, these differences are not set forth.
The non-continuous variables in
86. The values in the columns are set forth in percentages. 87. See supra Part IA; see also Coverdale, supra note 6 and accompanying text (arguing against any nonliteral interpretation of the Internal Revenue Code, leaving only strict construction); Livingston, supra note 12, at 683-87 (arguing against purposivism in promoting practical reasoning). 05 The tables contrasting each case's primary approach against other, subsequent approaches have been placed in an appendix to this article due to their lengths. 8 9 Review of these tables underscores the practicality judges used to explain their interpretations of the Code. Judges often rendered substantive decisions using a second approach on top of the first. 9 0 Because judges should not be able to construe a statute both literally and nonliterally, one surprising finding is that strict construction is frequently associated with other approaches. Review of these tables shows that practical reasoning was a popular second approach, and, to a lesser extent, legislative history as well. 9 ' Tables 3A-8A infra Appendix. 90. The type of case in which a second approach was least likely to be used was the practical reasoning cases, where only thirty-one percent (89/283) of the cases had a second approach. The next closest primary approach was strict construction, where sixty-eight percent of the cases had a second approach.
See
91. I did not catalogue the cases for the occurrence of single versus multiple issues. Assuming that some of the sampled cases were multiple-issue cases, this might explain multiple approaches used by the same court It seems reasonable to conclude that not all the sampled cases were multiple-issue decisions; in which case, use of multiple approaches by a court faced with a single issue suggests a relaxed approach to interpreting the Code. Even if a sampled case was a multiple-issue decision, the other possibility--use of a different approach for each issue-still reveals a more relaxed approach to interpreting the Code than the literature would suggest See Sisk et al., supra note 3 (reviewing the approach to statutory construction in single-issue cases).
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NEW MEXICO LAW REVIEW 3. Areas of the Decisions When I catalogued the sampling by specific reference to the primary Code section at issue, 92 the cases dispersed as indicated in Table 3 Table 3 worth noting are the dispersion of the cases' subject areas and the courts in which the cases were litigated. Most of the cases were individual or procedural/criminal cases (thirty-two and twenty-nine percent of all cases), and a greater percentage of the district courts' cases were procedural or criminal than the Tax Court's (seventy and sixteen percent, respectively).
92. I necessarily made choices about how to group Code sections. Some groupings were easier to make, such as "foreign tax," which, among the catalogued cases, included § § 861-994, and § 1402. Other groupings were more difficult to categorize, such as § § 41-280, and § § 1001-1031, for example, which I characterized as "individual."
Sections of the Code were organized as follows, and those groupings appear as row captions in Table  3 means that § I was not at issue, or primarily at issue, in any sampled case. The presence of a section at the beginning or end of a group means that it was at issue, and the inclusion of a section somewhere within a group does not necessarily mean that it was primarily at issue in any case either. For example, among the "individual" Code sections, both § 41 and § 280 were at issue at least once; § 61 and § 71 also were at issue, but § § 62,63, and 72 were not.
As noted above, the data was not catalogued for single versus multiple issues. See supra Part m.A.2. Nevertheless, it is my impression that even multiple-issue cases were more likely to revolve around a single area, such that the presence of multiple issues had a less adverse impact on the discussion of the area than the topic of the secondary approach to interpreting the Code used by a court.
93. The study population is made up of 482 cases. The column values are set forth in percentages. Four hundred and seven cases could be characterized by Code section. Seventy-five had no predominate Code section because they were about discovery or some other non-tax matter. Of these seventy-five, the Tax Court decided thirty-eight, and thirty-seven were decided by the district courts.
(Vol. 31
JUDICIAL REASONING
Theoretically, the preponderance of district court cases in the procedural/criminal area might be attributable to its exclusive jurisdiction over criminal tax matters, 9 ' but only two district court cases dealt primarily with criminal tax statutes. Thus, the table reveals litigants' preference for resolving procedural matters in the district court. Arguably, litigants might also turn to the Tax Court, with its presumed expertise in tax matters, for areas requiring specialized knowledge, such as business planning (fourteen and four percent of all Tax Court and district court cases, respectively), and the statistics bear out that conclusion. But other areas requiring expertise, such as estate planning (five percent of all Tax Court and four percent of all district court cases), contradict the suggestion that litigants turn to the Tax Court for its skill in tax matters.
Less can be said about the meaning of the subject areas of the sampled cases. A benefit of the single-subject Sentencing Reform Act study is that it was a more controlled experiment than this one, which examined diverse cases over a broad spectrum of issues."
5 The large number of individual or procedural/criminal tax cases could not be easily characterized as inherently factual and, therefore, more likely to lead to litigation than other issues like capital assets or compensation. Even a highly structured area, such as business tax, has its pockets of factual inquiry-debt versus equity for example. Thus it is difficult to generalize about the subject areas of the cases. 9 Table 497 sets forth the use of different approaches to interpretation of the Code in each of the enumerated subject matter topics. It illuminates whether 'certain primary approaches were used more by judges examining issues in one area than in others.
Judges justified their decisions with practical reasoning in all areas. This should not be surprising, given the overwhelming primary reliance on the practical reasoning approach.
9 8 The more interesting results reflected in this table are the areas in which other approaches appear. For example, deference to regulations was used more in accounting, exempt organizations, business tax, and foreign tax, a result consistent with the popular perception that these areas are highly regulated. Legislative history was used more in foreign tax, capital assets, exempt organizations, and compensation. Structure was used more in compensation and estate planning. Strict construction was used more in foreign tax and estate planning. The areas of the sampled cases contrast with the topics about which people have written. In a study of articles during a forty-five year period in some of the more significant tax journals, the most frequently analyzed area seems to have been business tax; litigation, which included procedural and criminal tax matters, was the subject of far fewer articles. See Schneider, supra note 2, at 519-523. 97 . Populations and percentages are given for each row. Information about the relative number of cases using different primary approaches is set forth in Table 2 , supra Part II.A.2 (using primary approach). Table 2 
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B. Logistic Regressions-Why Judges Used Different Interpretations
The effect of independent variables on dependent, dichotomous variables is best ascertained using logistic regression." In my analysis, the five different primary methods of statutory construction with which judges explained their decisions made up my dependent variables.'O" I performed regressions on each dependent variable for the Tax Court alone, for the district courts alone, and for all courts combined.
My independent variables were gender, years on the bench when the decision was rendered, the appointing president's political party, education (both undergraduate and law school), the judge's primary experience before ascending to the bench (in private practice, government, or elsewhere), and, for district court judges, race/ethnicity.' 0 ' Because there are so many dependent variables, and they are used in regressions for three sets of courts, only the relationships that are statistically significant or approaching significance are noted below. te Tables 5 and 6 examine practical reasoning as the primary method of interpretation. When both courts were combined, there were no associations between that method and any independent variable. When the courts were examined separately, these tables show that the only independent variable that could be associated with use of practical reasoning as the primary method of interpretation was the elite nature of the judge's college education. An elite college education had a negative impact on Tax Court judges' use of practical reasoning (Table 50) , 99 . See, e.g., Brudney et al., supra note 3; Sisk et al., supra note 3. 100. Each dependent variable consisted of one type of construction as opposed to all other methods. For example, one dependent variable (practical reasoning) was coded one, while all other methods (strict construction, legislative history, regulations and other Internal Revenue Service pronouncements, and structure) were coded zero. Each dependent variable needed a dichotomy in order to facilitate analysis.
101. For descriptions of these variables, see supra Part I.A.2. These variables, or ones like them, have been used in other studies. See Brudney et al., supra note 3; Sisk et al., supra note 3. Multicollinearity was not problematic here. See Sisk et al., supra note 3, at 1432, n.233, (suggesting "no firm 'rule' exists" about what constitutes collinearity and choosing to adopt a model excluding independent variables, the bivariate correlation of which exceeded.500). None of the correlations between independent variables in regressions for both courts exceeded +/-.372; none exceeded +/. .426 in regressions for the Tax Court, and none exceeded +/-.339 in regressions for the district courts.
102. Thus, for example, none of the other independent variables, like gender or appointing president's politics, could be associated with the dependent variable of primary use of the practical reasoning method for the Tax Court. Nor could any of the independent variables be associated with the dependent variable of primary use of the practical reasoning method for both types of courts combined.
103. The population of this regression and all of the following regressions involving the Tax Court is comprised of 334 cases; the population for regressions involving the district courts is made up of ninety-seven cases, and the population for regressions involving both courts combined is comprised of 431 cases. In every regression, the approach indicated in the caption to the table--practical reasoning, for example, in Tables 5 and 6 -is coded one and all other approaches are coded zero.
The columns labeled "P" and "Exp ()" state the same fact differently. Beta (3) indicates the effect of an independent variable on the logarithmic probability of the dependent variable occurring. A number in the exponentiated beta (Exp (pi)) of more than one indicates that something is more likely to occur than not, and a number of less than one indicates that it is less likely to occur than not. All of the tables except Table 8 are single, independent variable cases. Thus, in Table 8 , the table involving two independent variables, both eliteness of college and prior professional experience (specifically in private practice) led to the lesser likelihood that the district court would use regulations or other Service pronouncements. See Table 8 infra Part tll.B. As between these two variables, a judge's having primarily prior private practice experience was even less likely to lead to use of regulations or other Service pronouncements than having gone to an elite college, either because the prior
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NEW MEXICO LAW REVIEW leading them to avoid practical reasoning, and the contrary effect on district court judges, causing them to use this approach (Table 6 ). Tables 7 and 8 review the primary use of regulations/pronouncements. Like practical reasoning, no association existed between the primary use of regulations and other Internal Revenue Service pronouncements when the Tax Court and the district courts were combined. When the two courts are viewed separately, however, length of tenure had a negative impact on Tax Court judges' use of this approach ( Table 7"°4 ). An elite college education had a negative impact on district court judges' use of this approach, and primary professional experience before becoming a judge-other than in private practice-had an even stronger negative impact on them (Table 8) ."os These findings are restated below. * The only methods of interpretation influenced by social background were practical reasoning and deference to regulations/pronouncements. * With reference to practical reasoning:
o Controlling for all other independent variables, Tax Court judges who had more elite college educations were more likely to avoid practical reasoning.
o District court judges who had elite college educations were more likely to explain their decisions using practical reasoning.
experience beta was lower than the elite college beta, or because the prior experience exponentiated beta was lower than the elite college exponentiated beta. 104. There were too few cases--only eight-in "Other Internal Revenue Service Pronouncements" to give an accurate regression. See Table 2 supra Part m.A.2. Therefore, these cases were combined with the fifty "Regulation" cases in order to run the logistic regression. 105. Again, there were too few cases, so regulations and pronouncements were combined. See supra note 104. See supra note 103 (indicating that such prior experience would have been in government, as a judge or teacher, or equally in government and private practice).
[Vol. 31 The longer the judge had served on the bench, the higher was the number of ,ears in the length of tenure variable. See supra note 64. Length of tenure fails to approach significance by 0.07%, but I have included this variable anyway to view the data more expansively. o Controlling for all other independent variables, Tax Court judges were less likely to rely on regulations/ pronouncements as they became more senior.
o District court judges who had more elite college educations were less likely to give deference to regulations and pronouncements. This tendency is even more pronounced in district court cases decided by judges whose primary work before becoming a judge was in the government, as a judge, as a teacher, or equally split between private practice and government work. Stated somewhat differently, district court judges were less likely to rely on regulations or pronouncements as the primary interpretive approach if they had less elite college educations or had come from a "non-private practice" prior work experience.
C. Interpreting the Logistic Regressions
Other authors who have used logistic regression to analyze the relationship between social background factors and judges' decisions have concluded that such NEW MEXICO LAW REVIEW factors have some "effect" on judicial reasoning.' 06 The preceding analysis suggests that the following social background factors may be at play in outcomes in this article's database.
Education
Education broadcasts socioeconomic signals. Undergraduate education has long been perceived as a socioeconomic marker, and even legal education has been viewed similarly, although in a more attenuated manner." 7 Students attending more elite colleges tend to come from more privileged backgrounds than those who study at other colleges.' 8 Here, district court judges with more elite college educations used practical reasoning and avoided giving deference to regulations and other Internal Revenue Service pronouncements. The effect of undergraduate education on the district court judge's choice of interpretive method is consistent with Sisk, Heise, and Morriss's observation that elite law school education does not lead to conceptual decision making. They found that judges with elite law school educations applied practical reasoning in making sentencing decisions. This finding surprised them because they had expected judges from elite law schools to favor conceptual reasoning.' They conclude that "this finding undermines the hypothesis that judges educated at elite law schools are more attracted towards conceptual reasoning than judges educated at non-elite law schools."" 0 Arguably, because both types of degrees mark socioeconomic standing, willingness to use practical reasoning could rest with either marker.
If practical reasoning can be characterized as non-abstract, then it follows that the other area in which undergraduate education was important--deference to regulations or other Service pronouncements in district court cases-is more abstract. The regression coefficient in this latter area is negative, so district court judges with elite educations were less likely to rely primarily on regulations and other Service pronouncements.
On the other hand, the opposite result in the practical reasoning area among judges in the Tax Court cases negates these observations. A less elite college education is associated with Tax Court judges' primary reliance on the practical reasoning approach. Certainly, the opposing regressions in the two types of courts simply may not be reconcilable. If they are, however, a way in which to rationalize 106. See, e.g., Brudney et al., supra note 3, at 1761 ("Notwithstanding ... [several] caveats, our analysis has identified numerous personal, political, and professional background factors that are significantly associated with a judge's propensity to support or reject the union's legal position."); Sisk et al., supra note 3, at 1498-99 ("as is often the case with empirical research, our study provides both comfort and challenges to all camps.. .the behavioral model is simultaneously bolstered and buffeted").
107. For brevity, I have emphasized these two articles as points of reference in the text. There is, however, a wealth of additional literature, some of which I have also noted. The literature is exhaustively reviewed in Brudney et al., supra note 3, at 1739-59, and Sisk et al., supra note 3. at 1451-98. For an article in which legal education was found to be important, see Gerard S. them is to note the source of the socioeconomic marking. Eliteness in law schoolspossessed by the judges on the district courts more than on the Tax Court--arguably promotes non-abstract reasoning, while that eliteness in college-possessed by the judges on the Tax Court more than on the district courts"l--negates non-abstract reasoning. This logic, however, is tortured, and literature does not reinforce such a conclusion.
2. Seniority Seniority led Tax Court judges to give less deference to regulations and pronouncements. Perhaps seniority might lead to a diminishing desire to follow the strictures of regulations or other Service pronouncements, at least relative to other methods of interpreting the Code. Such a conclusion would be consistent with the limited research, both in law and in social science, regarding the effect of age or seniority on how judges decide." 2 3. Prior Work Experience Judges were less likely to use regulations or other pronouncements when they had worked for the government (the greatest number in this group), taught at a law school, been a judge, or worked equally for the government and in private practice before becoming district court judges. Brudney, Schiavoni, and Merritt's findings that management-side experience tended to lead to a judge's later support of the union position" 3 echoes this discovery. They believe that the NLRB's history-its enactment during the New Deal and its fostering of collective action-"may signify that familiarity with the Act breeds greater respect for its protective doctrinal scope.""" In tax, however, familiarity appears to have bred contempt.
Gender
There was no association between the method of statutory construction employed and a judge's sex. Differences between the sexes might have been expected because, for example, of Professor Carol Gilligan's "different voice" theory that women view themselves as more community-oriented, while men tend to view themselves as more autonomous." 5 Professor Suzanna Sherry's assertion of defendants notwithstanding, the race of the judge does not matter when interpreting the Code. As with gender, perhaps a judge's race is neutralized by the nature of the legal process, especially in tax.
Politics
Finally, there was no relationship between politics and outcome. Like race, politics has been an important factor in other empirical research about how judges decide issues, especially in the social sciences. While tax is not free from politics, its failure to influence the methods of construction judges use to justify their decisions suggests that politics, like gender, may simply be neutralized by the legal process."' IV. CONCLUSIONS Articles about interpreting the Internal Revenue Code consistently theorize about using particular approaches. Theory is certainly important, but it cannot explain who the judges are who have interpreted the Code, how ,they have interpreted it, or why they have justified their decisions with the approaches they have used.
The judges who decided the cases in this database were mostly men, drawn more frequently from private practice than government work, somewhat more likely to have been appointed by a Republican than a Democratic president and, on the district court, overwhelmingly white. Nonliteral modes of interpretation, especially practical reasoning, were favored by these judges, and practical reasoning was favored more by judges on the district courts than on the Tax Court. Some social background factors-college education, seniority, and prior practice-played into judges' decisions, and the presence of these factors may explain, in a way that traditional legal analysis does not, judges' choices about interpreting the Internal Revenue Code. 
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NEW MEXICO LAW REVIEW APPENDIX Table IA sets forth judges' characteristics by sex. In each cell, women's statistics have been set forth first; then men's statistics are set forth in brackets. References "only for women" or "only for men" are intended to indicate statistical significance. For example, "/o appointed by Democratic presidents**, only for women" means that statistical significance was found only for the women judges appointed by Democratic presidents. Tables 3A-8A set forth information about subsequent approaches used by a court in association with the approach that it first used, e.g., of the 23 cases that relied primarily on structure, how many relied on each of the other remaining approaches, etc. ]'he population of cases in wnicn me first approach usea was Sut11 constuuUin was twenty-five. Eight of these cases had no second approach, seven of which were decided by the Tax Court and one by a district court. None of the secondary approaches possesses significance, except for those in Table 4A , in which the primary approach is regulations. The lack of significance may be due to the large number of empty cells in the cross-tabulations done in the X 2 text for those tables. See ALAN AGRESTI, AN INTRODUCTION TO CATEGORICAL DATA ANALYSIS 194 (1996) ("When cell counts are so small that chi-squared approximations may be inadequate, one could combine categories of variables to obtain larger counts."). ,th ---h -A was h--islative history wa 37. Ten of these cases had no second approach; nine were decided by the Tax Court and one by a district court. The population of cases in which the first approach used was practical reasoning was 283. In 194 of these cases, there was no second approach. Of these 194 cases, 122 were decided by the Tax Court and 72 by the district courts.
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